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Paging Network, Inc. ("pageNet"), by its attorneys, hereby

offers its comments on the Petition for Reconsideration of the

Commission's Third Report and Order ("Third Report") in the above-

referenced proceeding filed by the National Association of

Business and Educational Radio, Inc. ("NABER"). While PageNet

generally supports the' rul-e modi.!fi:oaoions urged by NABER, these

Comments will focus on NABER's proposal for a change in the

eligibility criteria for these new channels and the need for

further changes in those criteria.

PageNet supports NABER's proposed revision to the Rules which

would replace the requirement that an applicant must already be

operating a transmitter in the MTA or BTA in which it seeks to use

a re,sponse channel with a requirement that the applicant paging

operator's eXi9~ing facilities serve at least part of the relevant

MTA or BTA. For the reasons set forth below" P.ageNet a..lrsa CODCUJrS'

wi th NABER that the Commission shouLd ma>ke i:t: cLear that: t'he June

2:41 , 199,3 cut off da:te in Se'ction 24,. 130 of the rU,J:es, 4'7" C. F. R!'.•



§ 24.130, does not apply to the criterion requiring the applicant

to already be offering service in the area for which a response

channel is sought.

In addition to the changes proposed by NABER, PageNet

~sts that the COlIII\ission further revise its e1.igibiLity

criteria for applicants for the 12.5 kHz channels to remove the

requirement that applicants will be limited to those who were

licensees under Paints 22 or 90 on June 24, 1993. This provi,s,i,cm

is not needed to prevent speculative or frivolous applications

under an auction regime and here appears to serve no purpose other

than arbitrari];y t'o deprive some paging operators of an oppor

tunity to upgrade their existing systems. Moreover, even if use

of a cut-off date were justified, the appropriate date would be

February 3, 1994 when the rule was modified to include a cut-off

date, not June 24, 1993.

I. BACIGROUND

Because the new narrowband rules provide response channels

far many of the LIiequencies being allocated, comments in the

original rulemaking noted that this could leave existing licensees

with inferior systems, and they accordingly requested that some

response channels also be made available for use by those licen

sees. ~~, Comments fild by PageMart, Pactel and Motorola in

Gen. Docket 90-314. The Commission agreed to make such an alloca

tion saying "this will permit existing. pag.ing operations to be

upgraded and provide some acknowledgment and messaging capability.

We will t-here'fore I"To'?'ide g - 12.5 kHz ohanne19' for u'se by e~ist

ing common carrier and private paging licensees." First Report

and Order, 8 FCC Red 7162 (1:993). 73 RR 2d 435. 441: (199.3,) (IIFirst
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Report"). The rule then adopted contained a footnote stating that

"[T]hese mobile station frequencies are restricted to entities

licensed under Parts 22 and 90 of this Chapter." In its

Memorandum Opinion and Order, 9 FCC Rcd 1309 (1994)

(, "R-eqgps:i::derat,.i!cm Ord1U:'II), the C<::mIIIIi.SS,iOD found tbab t'ms, part, ofi

the Rule required clarification and revised it t.O limit

eligibility to those who were both (a) licensees on June 24, 1993

(the date the First Report was adopt'ed~ and (bY operating at least

one base station in the market for which a response channel is

sought.

In revising these rules, the Commission was reacting to the

reconsideration petition of PageMart, Inc. Id. at 1312.

PageMart's concern, however, was whether the 12.5 kHz channels

would actually be used by licensees "to upgrade their systems."

PageMart Petition for Reconsideration at 7-8. PageMart did not

there make any argument or showing that these response channels

should be available only to those who were licensees as of

.June 24, 1'993 . PageNet respect ful1:y suggests that titte adopt'iion of

this cut-off date is regulatory overkill inconsistent with the

public interest.

II . ARG1DIINT

The public interest requires that operators of all systems

without response channels be given a fair and equal opportunity to

upgrade their systems. The ability to improve service should not

be arbitrarily restricted to those who were licensees on a certain

date. rn considering who should be eligible to bid on unpaired

12.5 kHz channels ina particulax MTA ox BTA" the., C01I&issi.on

should tlICldiify its, ruLes as Deoessa-ry t!Q. permit, app:lj.lcabioIliS far
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these 12.5 kHz channels b¥ any licensee operating a system serving

at least some portion of the market applied for on the date the

application for a response channel is filed.

A. R..tr~ctiDg Applicants to Tho•• Who W.re Liceasees
on June 23, 1993 Is To Relegate Unnecessarily and
tI:!IZw....,.y: t:a' he - IMItf Seaallld> 01l_ St:atnul> Dli:
Paging Sy.tem' Developed .ince June 23, 1993.

Those who were licensees prior to June 23, 1993 can bid for

these new response channe1s to offer technologically advanced

service and companies participating in the new narrowband

licensing proceeding can bid for technologically advanced sytst'ems'

but under Section 99.1.30 compamd"es, like PageNet~ who Dave

established systems subsequent to June 24, 1993 under a new

licensee name would have no opportunity to apply for additional

spectrum to permit them to offer technologically advanced service

on these recently established systems.

This needless discrimination is particularly unfair because

the June 24, 1993 restriction was first imposed in the

Commission's February 3, 1994 Reconsideration Order, released

March 4, 1994. No explanation was given for selecting that date

other ehan the face that eh'e First Report had been adopted on eHat

date. Reconsideration Order at 1313. Nor does the First Report

contain any discussion that would justify a distinction between

those who held 900 MHz paging authorizations on June 23, 1993 and

those who acquired exactly the same type of licenses thereafter.

Those later licensees had and have no other opportunity to obtain

a response cban.nel for their systems, their paging systems can

make exactly the same use of such a channel as the systems of pre-

Jdne 24, 1993 lioensees and the public'sonly interest :LS in

seeing that the license goes to the licensee who will make. best
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use of it. Under the current procedures a pre-June 24, 1993

licensee with a small system and little interest in expansion

could apply for a response channel but another much larger and

rapidly growing but post-June 24, 1993 system serving the same

area coald nat; even apply: faIr af respanse channel even chauga it

could make. much better use of it. l

The exclusion of post-June 24, 1993 licensees is significant.

The paging industry has been one of the fastest growing segments

of the nation's telecommunications industry in recent years.

PageNet alone has added nearly 1.5 million subscribers since June

of 1993. According to "The State of the u.S. Paging Industry,

1993" (EMCI, 1994) 4.5 million paging subscribers were added in

1993, a million more than the 3.5 million new subscribers in 1992.

In 1982 there were 1.8 million pagers in service but by the end of

1993 that number has grown to nearly 20 million and is projected

to reach nearly 30 million by the end of 1997. Telocator, January

1994, at 29. Reflecting the intense competition within the

indust'ry, revenues per pager declined from $2"0 ±n 1988 to slight:Ey

more than $14 in 1993 and even lower in major markets where

competition is most intense. Id. In the face of this robust

growth and competition it simply makes no sense to pursue this

anti-competitive course of limiting the potential for improving

service to those who were licensees on June 24, 1993 or to systems

operating in the relevant MTA or BTA at that time. The public's

interest is in receiving the best possible service and that

interest can be served only by allowing all systems the chance to

1 Indeed, the way the rulfe i·a WTitoen, a pogt JltIne 24,1:993'
I icensee wouLd not be e1:i.gtble 00 app1y :Bar oDe Drequency: ev:en
if no pre.-June 24, 1993 licensee applied for it.
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improve their service on a fair aad equal bavsis. The use of the

auction procedures will assure that these frequencies will be used

to serve the public in the most efficient way.

While permitting post-June 24, 1993 licensees to apply and

participa,t'e in auotri.ons mi:.gbt increase ccnpettit~d"on! for bhese

frequencies, that competit.ion, channeled through the auction

procedures, is precisely the mechanism chosen by the Commission to

permit it "to award licenses quickly to those parties who V'alue

them most highly and who are thus most likely to introduce service

rapidly to the public." Third Report, at 1 6. In this way

licenses are placed "in the hands of the parties able to use them

most efficiently." ~, Second Report and Order, 75 RR 2d 1, 8

(1994). By arbitrarily limiting the eligible bidders to those who

were licensees on June 24, 1993 and thereby excluding those who

have been rapidly expanding since that date, the Commission

undercuts the very premises which led it to use auctions as a

means of awarding licenses in the first place.

:rf, as we believe to be the case, the Commission'S basic

intent in allocating frequencies for these response channels was

to provide an opportunity for systems without a response channel

to obtain one, the proper point to determine eligibility is at the

time applications are filed and that is the way the rule

originally adopted in the First Report reads. Parties applying

for new paging authorizations subsequent to issuance of the First

Report and up to at least February 3, 1994, when the Reconsidera

tion Order was adopted would have no reason to doubt their

eligibility to obtain one of tbese Desponse o1r:ramaels. ]n obe

abgence oia rev"ision" of the rule, however, they would appear to
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be excluded. The Commission never offered any justification for

limiting eligibility to those who were licensees on June 24, 1993

or explained why that date was chosen rather than February 3, 1994

when the cut-off date was adopted. PageNet respectfully submits

even if one could be made, the proper date would be February 3,

1994, not June 24, 1993.

B. The Cut:.lofr Datte X. ltot lftMIded And
Its Applicability Is Uncl.ar

Cut-off dates are typically used to recognize some substan-

tial equity on the pa:rt of eJUs,ting Pal7t:Les or to' deter s~cula-

tive or frivolous fillings. There may be some situations where a

cut-off date may properly be used to bestow a valuable advantage

upon only a portion of a class (for example where new more

restrictive rules are given only prospective effect and existing

licensees are permitted to continue operating under the former

rules) ,2 but this is unwarranted here. Television licensees in

operation when the HDTV proceedings began, for example, have been

given no greater claim to use of spectrum than those licensed

later. ~,AdvancedTelevision System and Their rmpact upon the

Existing Television Broadcast Service. MM Docket No. 87-268,

3 FCC Red 6520 (1988).

In the Third Report, the Commission has adopted auction

procedures ror awarding licenses for these frequencies which

should relieve any concerns about possible speculative or

frivolous filings. By requiring licensees to pay market value for

their frequencies speculators will be denied the opportunity to

2 ~,~, § 73.3555 n. 4, ~gr:cmdf!atheJTii:.ngpre-eXJicsbiDg broadcast
ownership inconsistent with revised rules) .
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obtain the frequency for nothing and then profit on its re'sale.

As the Commission has noted, "[w]here competing applicants are

required to bid, . . . the risk of frivolous applications is

likely to be significantly less than under selection procedures

previousl.y used." Regu1.aeary Treabment of Mobile' Services" GR,

Docket No. 93-252, reI. May 20, 1994, Further Notice of Proposed

Rulemaking at 1 122. Accordingly, to the extent the June 24, 1993

cut-off date may have been seen as a means to preclude such

filings, that objective can be achieved through use of the auction

process without the use of a cut-off date. As it considers

finalization of these auction and application procedures,

therefore, it is appropriate for the Commission to remove this

restriction which does not appear to serve any purpose.

The rule, moreover, even as revised, is unclear. Under the

two eligibility criteria, the applicant must be "a paging licensee

authorized under Part 22 or Part 90 as of the adoption date of the

First Report, June 24, 1993. In addition, the existing paging

licensee must o.peraee at least one base station in tHe MTA or BTA

for which it X:eque.8ts a paging response channel." Nothing in the

revised § 99.130 or in the Reconsideration Order states that the

second eligibility condition also had to exist on June 24, 1993.

As NABER has argued, such an interpretation would be unwise. Were

the rule to be so interpreted, it would bar, for example, an

application by a company holding a Part 90 license for a station

which had been authorized but not yet been constructed on June 24,

1993, even though now operational, while accepting an application

by a Part 90 licensee whose license bad Deem gJlantied aD the· same,
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day but had minimally constructed prior to June 24,1993. 3 What

equities the latter licensee has to warrant such disparate

treatment are not apparent.

A further anomaly arises from the requirement that the

June 24, 1993. Under such a. rule an applicarlt for a response

channel in Atlanta could participate in the auction for that

channel if the applicant was a licensee anywhere on the June 24,

1993 date4 and subsequently operated a station in the Atlanta MTA.

In contrast, PageNet, which typically operates through market

specific subsidiaries, was a "licensee ll through its subsidiaries

in many states on the June 24, 1993 cut-off date but if after that

date it become a IIlicensee ll in the Atlanta MTA through a new

rather than an existing subsidiary it would be barred from the

applying for a response channel. Again, we see no rationale which

would justify such disparate treatment of essentially similar

situations. While we believe that the cut-off date should be

elimina'ted, at a minfmum the Commission should 'make it' clear tHat'

an applicant would qualify if it or an affiliate. was a licensee on

the cut-off date.

CONCLUS:IOH

PageNet endorses the modifications sought by NABER but

respectfull~ suggests that the use of a June 24, 1993 cut-off date

3

4

We are mindful of the fact that under Part 90 procedures there
is no way to tell from Commission records if or when a licensee
has constructed since tbe conatru.ction notifica,ti..on is only
received at the end of the authorized construction period
regardless of when the station commenced operations.

Assuming that the' second' eligibilitY' condition is not linked to
that date.

- 9 -



for applicant eligibility is inappropriate and contrary to the

public interest. Even if upon further consideration the Commis-

sion concludes that use of a cut-off date is proper, it should use

February 3, 1994 when parties were first put on notice of this

eli:gibiliey requirement, not" J'tme 24, 199'3.

Respectfully submitted,

PAGING NBTWORIC, INC.

udith St. Ledger-Roty
James J. Freeman

RBBIJ· SIIlJ'1B SD1I i'" McCLAY
1200 18th Street, N.W.
Washington, D.C. 20036
(202) 457-6100

Its Attorneys
June 27, 1994
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CERTIFICATE OF SERVICE

I, Jette Ward, hereby certify that on this 27th day of June,

1994, a true and correct copy of the foregoing "COMMBN'l'S OF PAGING

NBTWOU, INC. TO PBT:IT:ION POR RECONSIDERATION- was sent U.S.

first-class mail, postage prepaid, to the following:

David E. Weisman, Esquire
Alan S. Tilles, Esquire
Meyer, Faller, Weisman

and Rosenberg, P.C.
~4ao Jenifer Street, N.W.
Suite 380
waahing'bon, D. C. 2.:001.5

Counsel for National Association of
Business and Educational Radio, Inc.

R. Michael Senkowski, Esquire
Eric W. DeSilva, Esquire
Wiley, Rein & Fielding
1776 K St., N.W.
Washington, D.C. 20006

Counsel for Mtel

Phillip L. Spector, Esquire
Susan E. Ryan, Esquire
Paul, Weiss, Rifkind, Wharton & Garrison
1615 L St., N.W., Suite 1300
Wash!ingt:on, D.C~ 20036

Counsel for PageMart


